UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
NORTHERN DIVISION

DONALD JENNINGS,
Pantiff,
Case Number 01-10176-BC
V. Honorable David M. Lawson

AHMAD S. AL-DABAGH,

Defendant.
/

OPINION AND ORDER ADOPTING IN PART REPORT AND RECOMMENDATION,
GRANTING THE DEFENDANT'SMOTION FOR SUMMARY JUDGMENT,
AND DISMISSING CASE WITH PREJUDICE

The plaintiff isa state prisoner who has filed acomplaint againgt a prison doctor dleging aviolation
of the Eighth Amendment, via42 U.S.C. § 1983, onthe basis that the defendant was deliberately indifferent
to the plaintiff’s serious medica needs. Now before the Court isthe report of Magistrate Judge Charles E.
Binder, operating under an order of reference to conduct dl pretrial proceedings, recommending thet the
defendant’s motion for summary judgment be granted and that this case be dismissed with prejudice. The
plaintiff objected to the recommendation, and the defendant replied to the objections. The defendant argues
in hismotion for summary judgment thet, after he furnished the Court with acomplete st of the plaintiff's
medica records and arenewed affidavit, the plaintiff has failed to come forward withtria-worthy evidence
that createsa fact issue on the key dements of hisclam. After conducting ade novo review of the motion
papers, the Report and Recommendation, and the parties' responsesthereto, the Court findsthat the plantiff
has failed to demonstrate a materia fact dispute that requiresaresolutionby tria on the question of whether
the defendant inflicted crud and unusud punishment upon the plaintiff. The Court will therefore grant the

defendant’ s motion for summary judgment and dismissthe case.



l.

The plantiff, who is presently incarcerated at the Kinross Correctiona Facility in Kincheloe,
Michigan, filed this pro se prisoner civil rights suit against Doctor Ahmad S, Al-Dabagh, who is employed
by Correctiona Medical Services, Incorporated (CMS), daming that his condtitutiond rightswere violated
by the defendant. The incidents giving rise to this suit took place while the plaintiff was incarcerated at the
Saginaw Correctiona Fecility in Fredand, Michigan. The plantiff assertsin his verified complaint that on
or about November 24, 2000, he sent arequest to “Medica” for trestment of atoenail fungus, dleging that
his“foot has burning, intching [Sic], and cracks that bleed every now and then.” Compl. at 4. The plantiff
met with Dr. Al-Dabagh on December 7, 2000 and again onJanuary 2, 2001. At both gppointments, the
plaintiff dlegesthat Dr. Al-Dabagh refused to prescribe any medicationor ointment for the plaintiff to treet
his condition. Seeid.

In response to the complaint, the defendant filed a motion to dismiss arguing that the plaintiff failed
to state a cause of action under 42 U.S.C. 8§ 1983 because the defendant’s actions did not violate any of
the plaintiff’ s condtitutiondly protected rights. The defendant submitted an affidavit along withhismotion to
dismissinwhichhe damsthat he refused to provide certain medi cationto the plaintiff because, inhismedica
judgment, “the requested medication was ingppropriate’ and because “the medication requested by [the
plaintiff] included sde effects to the liver[,] which [the defendant] deemed to be medically ingppropriate in
[the plaintiff’ 5] case due to elevated liver indicatorsin [the plaintiff’s] blood work.” Al-Dabagh Aff. a 1
3-4.

The plaintiff contended in his response to the defendant’s motion to dismiss that he was denied

medical trestment because the defendant worksfor CMS and CM S “orders their doctorsto keep the costs



down, and whenpossible, not to treat people regardiess even [sc] if it isnecessary.” P.’sResp. Br.to M.
to Dismissa 2.

The Magistrate Judge filed aReport and RecommendationonOctober 16, 2001 recommending that
the defendant’ s motionto dismiss, whichthe Magistrate Judge construed as amotionfor summary judgment
because of the afidavit filed by the defendant, be granted and the case dismissed. The Court, however,
rejected this recommendation, concluding that the defendant’ s affidavit did not negate the existence of
genuindy disputed materid factswhere the defendant declined to treat the plantiff’ stoenail fungus condition,
despite arequest to do so from the plaintiff. The Court found that there remained an issue of whether the
defendant was deliberately indifferent to the plaintiff’s medica needs. Thisfinding was duein large part to
the fact that the defendant’ s affidavit did not discuss or refute the plantiff’s alegation that the defendant’s
refusal to prescribe a course of treatment was based on his desire to save money at the expense of the
plaintiff’s hedth. The Court aso noted that neither the Magistrate Judge nor the defendant had discussed
whether the plaintiff’s medica needs were “auffidently serious’ to implicate the Eighth Amendment. The
Court sent the matter back to the Magistrate Judge for further proceedings.

Thereafter, the defendant filed an answer and affirmative defensesto the complaint. The Magistrate
Judge then ordered the partiesto file supplemental briefing on the issue of whether the plaintiff’'s medica
needs were “ sufficiently serious’ to implicate the Eighth Amendment. The defendant filed a supplementa
brief, and the plaintiff filed an answer to the brief, to which the defendant filed a reply. On November 7,
2002, the defendant filed a motion for summary judgment to which he attached as exhibits the plantiff's
prison medica records. The plaintiff filed an answer to this motion on December 3, 2002.



A moation for summary judgment under Federal Rule Civil Procedure 56 presumes the absence of
a genuine issue of materid fact for trid. The Court must view the evidence and draw dl reasonable
inferences in favor of the norn-moving party, and determine “whether the evidence presents a sufficient
disagreement to require submission to ajury or whether it is so one-sded that one party must prevail asa
matter of law.” Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). The “[slummary
judgment procedure is properly regarded not as a disfavored procedurd shortcut, but rather as an integra
part of the Federa Rules as a whole, which are designed to secure the just, speedy and inexpensive
determination of every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (interna quotes
omitted).

A fact is “maenid” if its resolution affects the outcome of the lawslit. Lenning v. Commercial
Union Ins. Co., 260 F.3d 574, 581 (6th Cir. 2001). “Materidity” is determined by the subgtantive law
dam. Boyd v. Baeppler, 215 F.3d 594, 599 (6th Cir. 2000). Anissueis“genuing’ if a“reasonable jury
could return averdict for the nonmoving party.” Hensonv. Nat’| Aeronautics & Space Admin., 14 F.3d
1143, 1148 (6th Cir. 1994) (quoting Anderson, 477 U.S. a 248). Irrelevant or unnecessary factua
disputesdo not creste genuine issues of materid fact. S. Francis HealthCare Ctr. v. Shalala, 205 F.3d
937, 943 (6th Cir. 2000). When the “record taken as awhole could not lead arationd trier of fact to find
for the nonmoving party,” thereisno genuine issue of materid fact. Smmons-Harrisv. Zelman, 234 F.3d
945, 951 (6th Cir. 2000). Thusafactud dispute which*“ismerely colorable or isnot sgnificantly probative’
will not defest a motion for summary judgment whichis properly supported. Kraft v. United States, 991
F.2d 292, 296 (6th Cir. 1993); see also Int’| Union, United Auto., Aerospace and Agric. Implement

Workers of Am. v. BVR Liquidating, Inc., 190 F.3d 768, 772 (6th Cir. 1999).



The party bringing the summary judgment motionhasthe initid burden of informing the district court
of the basis for itsmotionand identifying portions of the record whichdemonstrate the absence of a genuine
dispute over materid facts. Mt. Lebanon Pers. Care Home, Inc. v. Hoover Universal, Inc., 276 F.3d
845, 848 (6th Cir. 2002). The party opposing the motion then may not “rely on the hope that the trier of
fact will dishelieve the movant’ sdenid of adisputed fact” but must make an affirmative showing withproper
evidence in order to defeat the motion. Street v. J.C. Bradford & Co., 886 F.2d 1472, 1479 (6th Cir.
1989). A party opposng a motion for summary judgment must designate specific facts in affidavits,
depositions, or other factud materid showing “evidence on which the jury could reasonabdly find for the
plantff.” Anderson, 477 U.S. a 252. If the non-moving party, after sufficient opportunity for discovery,
is unable to meet hisor her burden of proof, summary judgment isclearly proper. Celotex Corp., 477 U.S.
at 322-23; Napier v. Madison County, Ky., 238 F.3d 739, 741-42 (6th Cir. 2001).

The party who bears the burden of proof must present a jury question as to each dement of the
dam. Davisv. McCourt, 226 F.3d 506, 511 (6th Cir. 2000). Failureto prove an essentid element of a
dam renders dl other facts immaterid for summary judgment purposes. Elvis Predey Enters., Inc. v.
Elvidly Yours, Inc., 936 F.2d 889, 895 (6th Cir. 1991).

The Supreme Court has held that the Eighth Amendment imposes upon prison officids the duty to
“provide humane conditions of confinement,” and that among the obligations attendant to the discharge of
that duty isto “ensurethat inmates receive adequate food, clothing, shelter, and medicd care” Farmer v.
Brennan, 511 U.S. 825, 832 (1994). This obligation, however, is not unqudified. To the contrary, it is
tightly circumscribed by rules requiring certain levels of proof when a prisoner argues that his conditions of

confinement have crossed the boundary established by “ contemporary standards of decency” incorporated



into Eighth Amendment jurisprudence.  See Rhodes v. Chapman, 452 U.S. 337, 346 (1981) (“[T]he
Eighth Amendment ‘must draw its meaning from the evolving standards of decency that mark the progress
of a maturing society.”” (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurdity opinion))). Thus,
athough under the Eighth Amendment, prisoners have alimited congtitutiond right to proper medical care,
Estelle v. Gamble, 429 U.S. 97, 103 (1976), that right is violated only when corrections officids are
ddiberatdly indifferent to the prisoner’ s serious medica needs. Id. at 104.

A dam that the Eighth Amendment has been violated by a prison officid’ s ddliberate indifference
to a prisoner’ s adequate medica care has both an objective and a subjective component. To satidy the
objective component, the plaintiff must allege that the medical need asserted is “sufficiently serious.”
Farmer, 511 U.S. at 834. “To satisfy the subjective component, the plaintiff must dlegefactswhich, if true,
would show thet the officid being sued subjectively perceived factsfromwhichto infer subgtantiad risk to the
prisoner, that he did in fact draw the inference, and that he then disregarded that risk.” Comstock v.
McCrary, 273 F.3d 693, 703 (6th Cir. 2001) (citing Farmer, 511 U.S. at 837).

A.

Proof of the objective seriousness of a need for medica treatment is necessary, for it is only the
deprivations that offend the socid conscience, giventhe rigorsand privations of a prison environment, that
can implicate the Eighth Amendment. As the Supreme Court explained:

The objective component of an Eighth Amendment daim is therefore contextual and

responsveto” contemporary standards of decency.” Estelle, supra, 429 U.S., at 103. For

Ingtance, extreme deprivations are required to make out a conditions-of-confinement dam.

Because routine discomfort is “part of the pendty that crimina offenders pay for ther

offenses againg society,” Rhodes, supra, 452 U.S., a 347, “only those deprivations

denying ‘the minimd divilized measure of lifé snecessities are sufficiently grave to form the

bads of an Eighth Amendment violation.” Wilson [v. Seiter], supra, 501 U.S. [294], at
298 [(1991)] (quoting Rhodes, supra, 452 U.S,, a 347) (citation omitted). A similar
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analysis applies to medical needs. Because society does not expect that prisonerswill

have unqualified access to health care, deliberate indifference to medical needs

amounts to an Eighth Amendment violation only if those needsare “ serious.” See

Estellev. Gamble, 429 U.S,, at 103-104.

Hudson v. McMillian, 503 U.S. 1, 8-9 (1992) (emphasis added).

Although he “harbor[ed] doubt” about the leve of proof, the Magistrate Judge presumed from
record that the “Plantiff’ s medical need was a serious one within the meaning of the Fourth Amendment
[sc].” R&R at 11-12. Thiswas error. In commenting on the objective component of the claim, the
Magigrate Judge observed that the Sixth Circuit has stated that “a prisoner who is needlessy alowed to
suffer pain when rdief is readily available does have a cause of action against those whose deliberate
indifference isthe cause of the suffering.” Westlakev. Lucas, 537 F.2d 857, 859 (6th Cir. 1976). R&R
at 9. However, that case was decided before Estelle and Farmer, and was based on the Fourteenth
Amendment’ s Due Process Clause, not the Eighth Amendment; it never addressed the objective component
of the Eighth Amendment cause of action. The Ninth Circuit has held, in a case cited by both parties, that
“[4] “serious medical need exigtsif the failure to treat a prisoner’ sconditioncould result infurther agnificant
injury or the  unnecessary and wantoninflictionof pain.”” McGuckin v. Smith, 974 F.2d 1050, 1059 (Sth
Cir. 1992) (quoting Estelle, 429 U.S. a 104), overruled on other grounds by WMX Technologies v.
Miller, 104 F.3d 1133 (9th Cir. 1997). Anocther didtrict court in this Circuit, after reviewing appellate
decisons from other Circuits, hdd that a prisoner has “serious medicd needs’ if his needs have been
diagnosed by aphysician as mandating trestment, or are so obvious that even a lay person would essly

recognize the necessity for a doctor’s treatment, and those needs require immediate atention. Smith v.

Franklin County, 227 F. Supp. 2d 667, 677 n.10 (E.D. Ky. 2002) (citations omitted).



The medica recordsinthis case, whichare uncontradicted by the plantiff, show that the plaintiff first
complained about hisfoot occasiondly burning and itching, with skin that cracked and bled, on November
24, 2000. He was treating the condition with an over-the-counter, topical ointment. The plaintiff first saw
the defendant on December 7, 2000. The medica record for that visit documents severa complaints,
induding a “toenall fungd infection,” but no complaints of pain or itching. Dr. Al-Dabagh examined the
plaintiff and confirmed the presence of “toenal changes’ and afungd infection, but he found no bleeding.
The defendant’ s treatment plan called for |aboratory tests, skin moigturizer, and a three-week follow-up.
Dr. Al-Dabagh notes that he discussed the toenail infection with the plaintiff, “reassur{ed]” him, and found
no indication for oral medications. Def.’s Ex. A.

Dr. Al-Dabagh next saw the plaintiff on December 26, 2000. There was ho complaint concerning
the toenal. The laboratory results had not been received. However, a note dated December 31, 2000
indicatesthat the lab resultswere positive for Hepatitis A, and that other [ab valueswere elevated, whichDr.
Al-Dabagh interpreted as abnormal liver function tests. Def.’s Ex. C, H. Theseresultswere discussed with
the plantiff a his next vist on January 2, 2001. Dr. Al-Dabagh examined the plaintiff and found aydlowing
and abnormadly think toenail, but no acute findings or changes. He told the plaintiff that ord antifungd
medication was contraindicated because of its effect on the plaintiff’ s liver, whichshowed signs of disease.
Dr. Al-Dabaugh did not prescribe additiona trestment for the toenail complaint, but did trest the plantiff for
another allment. Def.’sEx. B.

The plantiff saw the defendant again on March 20, 2001 and made no complaint regarding hisfest.
He did, however, seek and receive treatment for a digestive problem. Def.’s Ex. D. He did vigt the

infirmary on April 6, 2001 and was found to have cracked skin between two toes on his right foot, and he



was givenanantibiotic ointment. Dr. Al-Dabagh aso ordered the plaintiff started on ora antibiotics. Def.’s
Ex.E

The medica recordsindicate that whilethe plaintiff was under the care of the defendant, he was seen
and treated for severd alments, including the complaints relating to histoenail. The records aso show, as
the plantiff has aleged, that he did not receive the trestment he asked for, when he asked for it. However,
there is no proof that the treetment the plaintiff requested was ether necessary or appropriate, and it is
undisputed that the defendant eventudly did provide some treatment for the plaintiff’s foot complaint. Indl
events, the mogt that can be proved from these undisputed facts is that the plaintiff’s medica treetment was
delayed, not that it was denied.

The Sixth Circuit has established astandard for proving that medica needs are aufficiently serious
to satisfy the objective component of an Eighth Amendment daim in such circumstances.  Following the
Eleventh Circuit, the court stated that the district court must focus onthe effect of the delay onthe prisoner’s
hedlthand the extent of his suffering, requiring that an*inmatewho complains that delay in medica trestment
rose to a condtitutiona violation must place verifying medica evidence in the record to establish the
detrimentd effect of the delay in medical trestment to succeed.”

Napier, 238 F.3d a 742 (quoting Hill v. Dekalb Reg’'l Youth Det. Ctr., 40 F.3d 1176, 1188 (11th
Cir.1994)); see Smith, 227 F. Supp. 2d at 677.

Although a foot infection can lead to more dire consequences, including a systemic infection,
amputationof alimb, or even degth, the plaintiff has come forthwithno evidence of any such consequences.
There is no indication that the plaintiff suffered anything other than minor discomfort. The Court has little

trouble concluding, therefore, that the delay in treting the plaintiff’ s toenail fungd infection did not amount



to the deprivationof trestment for a“serious’ medica condition, or that it offended “the evolving standards
of decency that mark the progress of a maturing society” from which the Eighth Amendment draws its
meaning. See Trop, 356 U.S. a 101. Because the plaintiff has not offered evidenceto establishamaterid

fact question on the objective component of his claim, it mugt fall as a matter of law.

B.

Asnoted above, the plantiff must al so satisfy a subjective component of an Eighth Amendment daim
by offering evidence that the defendant disregarded a known risk of further harm that might result from the
deprivation of medicd treatment. The Sixth Circuit in Comstock reiterated the Supreme Court’s caution
that “an officd’ sfalure to dleviate a Sgnificant risk that he should have perceived but did not, while no
cause for commendation, cannot under our casesbe condemned asthe inflictionof punishment.” Comstock,
273 F.3d at 703 (ating Farmer, 511 U.S. at 838). Nonetheless, acustodid officia may “ not escapeliability
if the evidence showed that he merdly refused to verify underlying factsthat he srongly suspected to betrue,
or declined to confirm inferences of risk that he strongly suspectedto exist.” Farmer, 511 U.S. at 843 n.8.

Officds adso may be shown to be deliberatdy indifferent to serious medica needs without evidence of
conscious intent to inflict pain. Molton v. City of Cleveland, 839 F.2d 240, 243 (6th Cir. 1988).

However, the conduct for which liability attaches must be more culpable than mere

negligence; it must demondtrate deliberateness tantamount to intent to punish. Knowledge

of the asserted serious needs or of circumstances clearly indicating the existence of such

needs, is essentid to afinding of deliberate indifference.

Horn by Parks v. Madison County Fiscal Court, 22 F.3d 653, 660 (6th Cir. 1994) (internd citations

omitted). Furthermore, athough the Supreme Court hasfound that ddliberateindifferenceto seriousmedica
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needs of prisoners does condtitute an * unnecessary and wanton infliction of pain” in violation of the Eighth
Amendment, the fact that a prisoner disagrees with a course of treatment that was prescribed, or even that
the treetment he did receive was negligently administered, does not riseto a condtitutiond violaion. Estelle,
429 U.S. at 105-06.

In this case, the Magigtrate Judge found that the medica care the plaintiff received from the
defendant condtituted at worst substandard medical care, not ddliberate indifferenceto the plaintiff’ sserious
medical needs. The Court agrees. The plaintiff’s medicd records demonstrate no subjective awarenesson
the defendant’ s part of any needs demanding immediate atention. Thereisno evidence suggedting thet the
defendant at any time deliberatdly ignoredthe plantiff’ smedica needswiththe intent to inflict pain or prolong
any sUffeing. In fact, the records demondtrate that the defendant treated the plantiff for severa alments
between November 2000 and April 2001, after which the plaintiff was transferred to another prison.

The plantiff objectstothe recommendationand arguesthat he has shown that the defendant’ sdesire
to keep costs down caused the defendant to show complete indifference to the plaintiff’'s medica needs.
The plaintiff contends that he repeatedly asked the defendant about different methods of trestment for his
toenall fungus condition and that the defendant told him that other forms of treatment are “too costly” and
“not cost effective” Pl.’sObj. a 2. The plaintiff dso states that other doctors have told him thet his liver
condition is not so severe that he should not be put on the medication he requested fromthe defendant. 1d.
a 3. Therefore, the plaintiff argues, the defendant’ s refusd to treet his condition based on the codts of the

treestment condtituted deliberate indifference to his medica needs and a violation of his congtitutiona rights.
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However, as the Magidrate Judge explained, the plaintiff’s persond opinion that his care was
substandard, or that he was not given the treatment he requested because of the costs associated with the
trestment, raises clams of state-law medical malpractice, not congtitutionally defective medical care
indifferent to the plaintiff’ sserious medica needs. Aswith the objective component, thereisno materia fact
guestion as to the subjective component of the plaintiff’s Eighth Amendment clam, and the defendant is

entitled to judgment as a matter of law.

[I.

The plaintiff has failed to show that the defendant’s actions violated his condtitutiondly protected
rights. Therefore, the Court finds that the defendant is entitled to summary judgment.

The Court dso finds that the Magistrate Judge has reached the correct result with respect to his
andyss of the subjective component of the plaintiff’s dam. Accordingly, it is ORDERED that the
Magigtrate Judge' s Report and Recommendation [dkt # 48] isADOPTED IN PART.

It is further ORDERED that the defendant’'s Motion for Summary Judgment [dkt # 39] is
GRANTED.

Itisfurther ORDERED that the plaintiff’s Motion for Discovery [dkt # 35] iSDENIED asmoot.

Itisfurther ORDERED that the complaint isDISMISSED WITH PREJUDICE.

/s
DAVID M. LAWSON
Dated: July 30, 2003 United States Didtrict Judge
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Copies sent to:

Donald Jennings —#225416
Ronald W. Chapman, Esquire
Magistrate Judge Charles E. Binder
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